TI TLE 303 — PUBLI C EMPLOYEES RETI REMENT SYSTEMS
CHAPTER 12 — APPEAL OF BOARD ACTI ONS AND DECI SI ONS

001. GENERAL: Pursuant to Neb. Rev. Stat. 88 23-2305.01, 24-
704. 01, 79-904.01, 79-950, 81-2019.01, 84-1305.02, 84-
1503, and the Adm nistrative Procedures Act, these rules
apply to the initiation and procedure regarding
contested cases heard before the Public Enpl oyees
Retirement Board.

002. DeFINTIONS.  For purposes of this rule, the follow ng
definitions apply.

002. 01. Agency: neans the Nebraska Public Enpl oyees
Retirement Systens Agency.

002. 02. Contested case: means the proceeding in which the
| egal rights, duties or privileges of specific parties
are required by law or constitutional right to be
determ ned after an agency heari ng.

002. 03. Board: neans the Public Enpl oyees Retirenent
Boar d.

002.04. Director: neans the Director of the Nebraska
Publ i ¢ Enpl oyees Retirenent Systens Agency.

002. 05. Ex Parte Comruni cations: neans an oral or witten
conmuni cation which is not on the record in a
contested case with respect to which reasonabl e notice
to all parties was not given. Ex parte comunications
shall not i ncl ude:

002. 05A. Communi cati ons which do not pertain to the
nerits of a contested case;

002. 05B. Conmuni cations required for the disposition
of ex parte matters as authorized by |aw,

002. 05C. Comuni cations in a ratenmaking or rul emaking
proceedi ng; and

002. 05D. Conmuni cations to which all parties have
gi ven consent.

002.06. Hearing O ficer: means the person or persons
conducting a contested case or contested case as
designated by the Director, or a nenber of the Board,
if the Board is present at a hearing.

002. 07. Party: means the person by or agai nst whom a
contested case is brought or a person allowed to
intervene in a contested case.

003. PLEAD NGS:
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003.01. Al pleadings shall be nade on white, letter-
sized (8% x 11) paper and shall be |egibly
typewitten, photostatically reproduced, printed, or
handwitten. |If handwitten, pleadings shall be
submtted on fornms provided by the Agency, and shal
be witten in blue or black ink.

003.02. Al pleadings shall be filed with the Agency at
its official office. Filings nay be acconplished by
personal delivery or U S nail and may only be
recei ved during regular office hours of the Agency.
Upon good cause shown, the Director may all ow
pl eadi ngs to be submtted by telefacsimle (fax).

003.03. Pleadings in a contested case shall include a
petition and answer, and may include a reply, notice,
notion, stipulation, objection or order or other
formal witten docunent filed in a proceedi ng before
the Agency and/or a Hearing O ficer.

003.04. Al pleadings shall neet the requirenents of
these rules to be nmade a part of the record of a
cont ested case.

003. 05. All pl eadi ngs subsequent to the initial petition
shall be served by the party filing such pl eadi ng upon
all attorneys of record or representatives of record
and upon all unrepresented parties. Service shall be
made personally or by first-class or certified mail
Witten proof of such service shall be filed with the
Agency.

004. | NITIATION OF THE CONTESTED CASE:

004.01. Any initiation of a contested case shall not be
perfected until a nenber or other aggrieved party has
secured a witten docunent signed by the Chairperson
of the Board or the Director regarding the matter in
question, which docunent shall constitute a decision
or action of the Board from which a contested case
appeal is allowed under statute
004. 01A. It shall be the duty of the Director or

Chai rperson of the Board to decide the nmatter and

I ssue such docunents for purposes of perfecting an
appeal and contested case. The docunent shall be

personal ly served on the nmenber or aggrieved party,
or shall be sent by certified mail, return receipt

requested, to the nenber or aggrieved party.

004. 02. Any person who di sputes an action or a benefit or
paynment adj ustnment of the Board or deens hinself or
hersel f to have been aggrieved by an action or
deci sion of the board may appeal the action or
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deci sion and request a hearing by filing a Petition

with the Board not |ater than 30 days after such

of ficial action or decision has been taken by the

Board. The 30 days shall conmmence on the date of

service of the docunent.

004. 03. The Agency shall serve a copy of the petition on
each respondent listed in the petition personally or
by first-class or certified mail. Witten proof of
such service shall be filed with the agency.

004. 04. The petition shall include the foll ow ng:

004. 04A. A headi ng specifying the nanme of the agency,
the nature of the pleading, the nane and address of
the petitioner and the petitioner’s retirenent
nunber .

004.04B. A separate identification and quotation of
each of the decisions or actions of the Board
conpl ai ned of, and the exceptions and contentions
of the petitioner thereon. A copy of each docunent
that constitutes a decision or action of the Board
conpl ai ned of shall be attached to the petition.

004.04C. A bDbrief recitation of the facts out of which
the petitioner’s petition arises and any
substantial conflict in the evidence as to any fact
I nvol ved.

004.04D. A concise statement of the action the Board
i's being requested to take.

004. 04E. A statenent as to whether the aggrieved
party requests a formal or an informal hearing on
the matter.

004. 04F. The petition shall be signed by the
petitioner and the petitioner’s attorney, if the
petitioner is represented by counsel.

004. 05. Notwi t hst andi ng the procedures set forth in these
regul ations for contested cases, an evidentiary
hearing is not required;
004.05A. If there are no issues of material fact;
004.05B. If an application for any form of benefit

cannot be granted because it contains informtion
showing on its face that the applicant does not
neet statutory requirenents for a benefit;

004.05C. If an application for benefits is denied, or
an approval revoked solely for failure to submt a
conplete informati on or other subm ssion that is
required as a condition for approval or continuing
approval of a benefit;

Promul gat ed June 2001



Title 303 Chapter 12 Page 4 of 13

004.05D. If a petition for an appeal is received
after the tinme for filing the appeal has expired so
that a decision has becone final.

005. SETTING THE MATTER FOR HEARI NG:

005.01. Not later than 30 days after the Director has
received the petition, the Director shall appoint a
Hearing O ficer to conduct a prehearing conference and
a hearing and to submt to the Board a recommended
decision. |If the Director determ nes that the matter
is one of significance and that it is a matter on
whi ch Board gui dance i s needed, the Director may
al ternatively appoint a Board nenber as hearing
of ficer and the hearing shall be conducted before the
Boar d.

005. 02. The Hearing Oficer shall not be:

005. 02A. A person who has served as investigator,
prosecutor, or advocate in the contested case or
its prehearing stage, nor may the hearing officer
be advi sed or assisted by such a person;

005. 02B. A person who is subject to the authority,
direction, or discretion of a person described in
subsecti on 005. 02A.

005.02C. If all parties consent, a person as
descri bed in subsections 5005. 02A or 005. 02B may
assi st the hearing officer in the preparation of
orders in the contested case.

005. 02D. A person who has participated in a
determ nati on of probable cause or other equival ent
prelimnary determ nation in a contested case nay
serve as hearing officer or assist or advise a
hearing officer in the same proceedi ng.

005. 02E. A person may serve as hearing officer at
successi ve stages of the sane contested case.

005. 03. Preheari ng Procedures
005. 03A.  Answer

005. 03Ai . The Agency shall file an answer to the
i ssues of fact and law raised in the petition
within 45 days after the receipt of the
petition.

005. 03Aii. The Agency shall serve the answer on
all parties and the Hearing Oficer personally
or by first-class or certified mail

005. 03B. Prehearing conferences and orders. A
hearing officer designated to conduct a hearing nay
determ ne, pursuant to these rules, whether a
prehearing conference will be conducted. After
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such a prehearing or if a prehearing conference is
not held, the hearing officer shall issue a
preheari ng order, based on the pleadings, to
regul ate the conduct of the proceedings.

005.03C. If a prehearing conference is conducted:

005.

005.

005.

03GCi . The hearing officer shall pronptly
notify the agency of the determ nation that a
prehearing conference will be conducted. The

agency may assign another hearing officer for
t he prehearing conference, and,

03Cii. The hearing officer for the prehearing
conference shall set the tinme and place of the
conference and give reasonable witten notice
to all parties and to all persons who have
filed witten petitions to intervene in the
matter. The agency shall give notice to other
persons entitled to notice.

03Ciii. The notice referred to in subsection
005.03Cii shall include the foll ow ng:

005.03Ciii(a.) The nanes and mailing addresses of

all parties and other persons to whom notice
is being given by the hearing officer;

005.03Ciii(b.) The nane, official title, mailing

address, and tel ephone nunber of every
counsel or enpl oyee who has been designated
to appear for the agency;

005.03Ciii(c.) The official file or retirenent

nunber, the nane of the proceeding, and a
general description of the subject matter;

005.03Ciii(d.) A statement of the tine, place,

and nature of the prehearing conference;

005.03Ciii(e.) A statenent of the legal authority

and jurisdiction under which the prehearing
conference and the hearing are to be held;

005.03Ciii(f.) The nane, official title, mailing

address, and tel ephone nunber of the hearing
of ficer for the prehearing conference;

005.03Ciii(g.) A statenent that a party who fails

to attend or participate in a prehearing
conference, hearing, or other stage of a
contested case or who fails to nake a good
faith effort to conply with a prehearing
order may be held in default under the
Adm ni strative Procedures Act; and

005.03Ciii(h.) Any other matters that the hearing

of fi cer considers desirable.
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005. 03D. The hearing officer shall conduct a
preheari ng conference, as nay be appropriate, to
deal with such matters as exploration of settlenent
possibilities, preparation of stipulations,
clarification of issues, rulings on identity and
limtation of the nunber of w tnesses, objections
to proffers of evidence, determ nation of the
extent to which direct evidence, rebuttal evidence

or cross-examnation will be presented in witten
formand the extent to which tel ephone,
tel evisions, or other electronic nmeans will be used

as a substitute for proceedings in person, or of
presentation of evidence and cross-exani nati on,
rulings regarding i ssuance of subpoenas, discovery
orders, and protective orders, and such ot her
matters as will pronote the orderly and pronpts
conduct of the hearing. The hearing officer shal
| sSsue a prehearing order incorporating the matters
determ ned at the prehearing conference.

005.03E. The hearing officer may conduct all or part
of the prehearing conference by tel ephone,
television, or other electronic nmeans if each
participant in the conference has an opportunity to
participate in, to hear, and, if technically
feasible, to see the entire proceedings while it is
t aki ng pl ace.

005. 04. Di scovery in Contested Cases

005. 04A. The hearing officer or a designee, at the
request of any party or upon the hearing officer’s
own notion, nmay issue subpoenas, discovery orders,
and protective orders in accordance with the rules
of civil procedure, except as nmay otherw se be
prescribed by aw. Subpoenas and orders issued
under this subsection nay be enforced by the
district court.

005. 04B. Any prehearing notion to conpel discovery,
notion to quash, notion for protective order or
ot her discovery-related notion shall:

005. 04Bi . Quote the interrogatory, request,
guestion, or subpoena at issue, or be
acconpani ed by a copy of the interrogatory,
request, subpoena or excerpt of a deposition.

005.04Bii. State the reasons supporting the
not i on;
005.04Biii. Be acconpanied by a statenent setting

forth the steps or efforts made by the noving
party or his or her counsel to resolve by
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agreenent the issues raised and a statenent
t hat agreenment has not been achi eved; and
005.04Biv. Be filed wth the agency. The noving
party shall serve copies of all such notions to
all parties to the contested case.
005.04C. Oher than as it is provided in subsection
005. 04B, discovery materials may be provided to the
agency at the discretion of the hearing officer.
005. 05. Conti nuances: The hearing officer may, in his or
her discretion, grant extensions of tine or
conti nuances of hearings upon the hearing officer’s
own notion or at the tinmely request of any party for
good cause shown. A party shall file a witten notion
for continuance that states in detail the reasons why
a continuance is necessary and serve a copy of the
notion on all other parties.
005. 05A. CGood cause: Good cause for an extension of
time or continuance may include, but is not limted
to the follow ng:

005. O5AI . Il ness of the Party, |egal counsel or
W t ness;

005. 05Aii. A change in legal representation; or

005. O5Aiii. Continuing good-faith settl enent

negoti ati ons.

005. 06. Informal Disposition: Unless otherw se precluded
by law, informal disposition nay be made of any
contested case by stipulation, agreed settlenent,
consent order, or default by any party.

006. CONDUCTI NG HEARI NG I N A CONTESTED CASE.

006. 01. Deternmi nation of hearing formality: The hearing
officer shall consult the parties and thereafter
det erm ne whet her disposition shall be by a formal
heari ng, or whether informal disposition of the matter
is appropriate. |If the hearing officer determ nes
that a formal disposition is required the parties
request it, or one or nore of the parties request it,
this section shall govern the hearing.

006.02. Order: If required pursuant to 006.01, the
hearing shall be conducted in the follow ng order:
006. 02A. The hearing is called to order by the

hearing officer. Any prelimnary notions,

stipulations, or agreed orders are entertained.
006. 02B. Each party nay be permtted to nmake an

openi ng statenent. Opening statenents take pl ace

in the sane order as the presentation of evidence.
006. 02C. Presentation of evidence.
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006. 02Ci . Evidence will be received in the
fol |l owi ng order

006. 02Ci (a. ) Evidence is presented by the
petitioner;

006. 02Ci (b. ) Evidence is presented by the Agency
or respondent;

006. 02Ci (c. ) Rebuttal evidence is presented by the
petitioner; and

006. 02Ci (d. ) Surrebbutal evidence is presented by
t he Agency or respondent.

006.02Cii. Wth regard to each w tness who
testifies, the follow ng exam nati on may be
conduct ed;

006.02Cii (a.) Direct exam nation by the party
who calls the w tness;

006. 02Cii (b.) Cross-exam nation by the opposing
party;

006.02Cii (c.) Redirect exam nation by the party
who call ed the w tness; and

006. 02Ci i (d.) Recross-exam nation by the
opposi ng party.

006. 02D. After the evidence is presented, each party
may have opportunity to make a cl osi ng argunent.

Cl osing argunents shall be nade in the sane order
as the presentation of evidence. The hearing
of ficer my request that the parties submt briefs
in lieu of closing argunents.

006. 03. Evi dence

006.03A. In contested cases, the hearing officer may
admt and give to evidence which possesses
probative val ue comonly accepted by reasonably
prudent persons in the conduct of their affairs and
may excl ude inconpetent, irrelevant, immuaterial and
undul y repetitious evidence.

006. 03B. Any party to a hearing conducted pursuant to
this section, fromwhich a decision may be appeal ed
to the courts of this state, may request that the
agency and hearing be bound by the rul es of
evi dence applicable in district court by delivering
to the agency at |east three days prior to the
hol di ng of the hearing a witten request therefore.
If the request is nmade, the hearing officer shal
grant it as a matter of right, and the hearing
of ficer shall conduct the hearing under the rules
of evidence applicable in district court. Such
request shall include the requesting party’s
agreenent to be liable for the paynent of costs
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i ncurred thereby and upon any appeal or review

t hereof, including the cost of court reporting
services which the requesting party shall procure
for the hearing.

006. 03C. Docunentary evidence nmay be received in the
form of copies or excerpts or incorporated by
r ef erence.

006. 03D. All evidence including records and docunents
I n the possession of the agency of which it desires
to avail itself shall be offered and made a part of
the record in the case. No factual information or
evi dence other than the record shall be considered
in the determ nation of the case.

006.03E. A hearing officer or designee may adm nister
oat hs and i ssue subpoenas in accordance with the
rules of civil procedure except as may otherw se be
prescribed by |Iaw. Subpoenas and orders issued
under this subsection may be enforced by the
district court.

006. 03F. The agency shall give effect to the rules of
privilege recogni zed by | aw.

006. 03G. An agency may take official notice of
cogni zable facts and in addition may take offici al
noti ce of general, technical, or scientific facts
within its specialized know edge and the rules and
regul ati ons adopted and promul gated by such agency.
006. 03G . Parties shall be notified either before

or during the hearing or by references in
prelimnary reports, or otherw se, of the
materials so noticed by the agency.

006.03G i . Parti es shall be afforded an
opportunity to contest facts so noti ced.
006.03G ii. The record shall contain a witten

record of everything officially noticed.

006. 03H. An agency may utilize its experience,
techni cal conpetence and specialized know edge in
the evaluation of the evidence presented to it.

006. 04. Conducting the hearing by electronic nmeans. The
hearing officer may conduct all or a part of the
hearing by tel ephone, television, or other electronic
means if each participant in the hearing has an
opportunity to participate in, to hear, and if
technically feasible, to see the entire proceeding
while it is taking place.

006. 05. O ficial Record.

006. O5A. The agency shall prepare an official record,
whi ch shall include testinony and exhibits, in each
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contested case, but it shall not be necessary to
transcri be the record of the proceedi ngs unl ess
requested for purpose of rehearing, reference to

t he Board, or appeal pursuant to the Adm nistrative
Appeals Act. |If these events occur, the transcript
and record shall be furnished by the agency upon
request and tender of the cost of preparation.

006. 05B. An agency shall maintain an official record
of each contested case under the Adm nistrative
Procedure Act for at |least four years follow ng the
date of the final order.

006. 05C. The agency record shall consist only of the

fol | ow ng:
006. 05Ci . Notices of all proceedings;
006. 05Cii. Any pleadings, notions, requests,

prelimnary or internediate rulings and orders,
and sim |l ar correspondence to or fromthe
agency pertaining to the contested case;

006. 05Ciii. The record of the hearing before the
agency, including all exhibits and evi dence
I ntroduced during such hearing, a statenent of
matters officially noticed by the agency during
t he proceeding, and all proffers of proof and
obj ections and rulings thereon; and

006.05Civ. The final order, as adopted by the
Boar d.

006. 05D. As provided in 53 NAC 4 Section 002.03, the
hearing officer or the director or enployee who is
or reasonably may be expected to be involved in the
deci si on maki ng process of the contested case who
recei ves or who makes or know ngly causes to be
made an ex parte conmmuni cation as set for in that
subsection shall nmake the appropriate filings which
shall be included in the official record of the
contested case.

006. O5E. Except to the extent that the Adm nistrative
Procedure Act or another statute provides
ot herwi se, the agency record shall constitute the
excl usi ve basis for agency action in contested
cases under the act and for judicial review
t her eof .

006. 06. Costs: All costs of a formal hearing shall be
paid by the party or parties agai nst whom a fi nal

deci sion is rendered.
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007. DEC SION AND ORDER I N A CONTESTED CASE
007.01. Requirenent for a Finding of Fact and Concl usi ons
of Law. Every decision and order and order adverse to

a party to the proceedi ngs rendered by the Board on

recomendation of the Hearing O ficer shall be in

witing or stated in the record and shall be
acconpani ed by a findings of fact and concl usi ons of

| aw, prepared by the Hearing Oficer.

007.02. The decision and order shall include:

007.02A. The nanme of the agency and the nane of the
proceedi ng;

007.02B. The time and pl ace of the hearing;

007.02C. The names of all parties or their attorneys
who entered an appearance at the hearing;

007.02D. A “findings of fact” consisting of a concise
statenment of the conclusions on each contested
I ssue of fact;

007. 02E. The “conclusions of |law' consisting of the
application of the controlling law to the facts
found, and the legal results arising therefrom and

007.02F. The “order” consisting of the action taken
by the agency as a result of the facts found and
the legal conclusions arising therefrom

007.03. Notification of Parties: Parties to the
proceedi ng shall be notified of the decision and order
in person or by mail. A copy of the decision and
order and acconpanyi ng findi ngs and concl usi ons shal
be delivered or mail ed upon request to each party or
his or her attorney of record.

008. APPEALS

008.01. R ght of Appeal: Any person aggrieved by a final
decision of the Board in a contested case is entitled
to judicial review under the Adm nistrative Procedure
Act or to resort to such other neans of review as may
be provided by | aw

008. 02. Manner of Appeal: Parties desiring to appeal a
Board decision shall file a petition for reviewin the
district court of Lancaster County within thirty days
after the service of the final decision by the Board.
The thirty-day period for appeal commences to run from
the date of nmailing of the notice of order and
decision to the parties or their attorneys of record.
Service of the petition for review and sumons nust be
made i n accordance w th Nebraska | aw
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008. 03. Statutes Governi ng Appeal : Unl ess ot herw se
provi ded by statute, the procedures of Neb. Rev. Stat.
8§ 84-917 govern the procedure for taking an appeal of
a Board deci sion.

009. PROH BI TI ON AGAI NST EX PARTE_COVMUNI CATI ONS.

009. 01. Prohi bition; when applicable. The prohibitions
found in this section shall apply beginning at the
time notice for hearing is given. An agency may
designate an earlier time, but such earlier time shal
be required to be set forth in the agency’s rules of
procedure.

009. 02. Prohi bitions; to whom appli cabl e.

009. 02A. Parties and public. No party in a
contested case or other person outside the agency
having an interest in the contested case shall make
or knowi ngly cause to be made an ex parte
communi cation to the hearing officer or to the
Director or enployee who is or may be reasonably
expected to be involved in the decisionmaking
process of the contested case.

009.02B. Persons in decisionnmeking roles. No hearing
of ficer or the director or enployee who is or may
be reasonably be expected to be involved in the
deci si onmaki ng process of the contested case shal
make or know ngly cause to be nade an ex parte
comuni cation to any party in a contested case or
ot her person outside the agency having an interest
in the contested case.

009. 02C. Investigators. No agency head or enpl oyee
engaged in the investigation or enforcenment of a
contested case shall make or knowi ngly cause to be
made an ex parte conmunication to a hearing officer
or agency head or enpl oyee who is or may reasonably
be expected to be involved in the decisionmaki ng
process of the contested case.

009. 03. Di scl osure of contacts. The hearing officer or
agency head or enpl oyee who is or may be reasonably
expected to be involved in the decisi onmaki ng process
of the contested case who receives or who makes or
know ngly causes to be nade an ex parte conmunication
set forth in subsections 009.01 to 009.003 shall file
in the record of the contested case:

009. 03A. Al such witten conmunications;

009. 03B. Menoranda stating the substance of all such
oral comuni cations; and
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009.03C. Al witten responses and nmenoranda stating
t he substance of all oral responses to all the ex
parte comruni cati ons.

009.03D. The filing shall be nade within two worKking
days of the receipt or making of the ex parte
comruni cation. Notice of the filing, with an
opportunity to respond, shall be given to al
parties of record.

009.03E. Filing and notice of filing provided under
subsection 009.03 shall be considered on the record
and reasonabl e notice for purposes of the
definition of ex parte comrunicati ons.

Enabl i ng Legi sl ation: Neb. Rev. Stat. § 23-2305.01
Neb. Rev. Stat. 8§ 24-704.01
Neb. Rev. Stat. 8§ 79-904.01
Neb. Rev. Stat. 8§ 79-950
Neb. Rev. Stat. § 81-2019.01
Neb. Rev. Stat. § 84-909
Neb. Rev. Stat. 8§ 84-909.01
Neb. Rev. Stat. § 84-1305.02
Neb. Rev. Stat. § 84-1503
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